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uiittsd states district court 

EASTERTf DISTRICT OF NE7I YORK 
_X 


UHITSD STATES OP AMERICA 



lilDICTMEirr 


- against - 

HUMBERTO FLORES, CARLOS 
HIDALGO and MIGUEL VERA, 

D«ifendant. 


THE GRAND JURY CHARGES: 


and ^9o3i T* 

I- / L E- 
JUN i 9 1973 



On or about the 25th day of February 1972, 

« 

at Guayaquil, Ecuador, the defendant CARLOS HIDALGO 
did knowiTigly and intentionally distribute approximately 
2.8 kilograms of cocaine hydrochloride, a Schedule II 


narcotic drug controlled substance, at the tine Intending 


that such cocaine hydror D.oride woiild be unlawfi^ly 
imported into the Uniteu .i.ates. (Title 21, United States 
Code, Section 959(1) and Section 960(a)(3)) 




y~'. 


^/J/g- cduinCCTO 

On or about the 28th day of September 1972, 
within the Eastern District of New York, the defendant 
HUI'IBSRTO FLORES and the defendant 14IGUEL VERA did knowingly 
and intentionally Import Into the United States from 


Santiago, Chile, approximately 2.2 kilograms of cocaine 
hydrochloride, a Schedule II narcotic drug controlled 
substance. (Title 21, United States Code, Section 952(a) 
and Section 960(a)(1); Title l8. United States Code, 


Section 2) 


coui;t three 

On or about the 23th day of September 1972, at 
Santiago, Chile, the defendant MIGUEL VE.-- 1 . did knov/ingly and 
intentionally distribute approximately 2.2 kilograms of 

cosaine hydrcchlorid-, a Schedule II ng.ruotic drug_^ 

CO. .trolled substrnce, at the time kne-^ng that such cocaine 







hydrochloride would be unlawfully imported into the 
United States. (Title 21 , United States Code, Section 
959(2) and Section 950(a)(3)) , 

~ ~C0UriT^0UR J ^ ^ 

i ^ 

On or about and between the 1st day of September 
1971 and the day of the filing of this Indictment, both 
dates being approximate, within the Eastern .district of 
New York and elsewhere, the defendant HUMBERTO FLORES, 
the defendant CARLOS HinAKJO and the defendant I4IGUEL VERA 
did combine, conspire and confederate among themselves end 
together with other persons, to commit offenses in violation 
of Title 21, United States Code, Section 952(a) by conspiring 
to knowingly and intentionally import into the United States 
from Ecuador and Chile and other places outside the United 
States, quantities of cocaine hydrochloride, a Schedvile II 
narcotic drug controlled substance. 

In furtherance of said conspiracy and toward the 
accomplishment of the objectives thereof, the defendants 
committed various overt acts including but not limited to 
the following: 

OVERT ACTS 

1. On or about February 13 , 1972 , the defendant 
CARLOS HIDAIXJO trav.aed from John F. Kennedy International 
Airport, Queens, New York, \flthin the Eastern District of 
Hew York,to Guayaquil, Ecuador. 

2 . On or about September 28 , I 972 at Santlagr, 

Chile, the defendant MIGUEL VERA went to the Valparaiso Hotel 
Santiago, Chile. 

3. On or about September 23, ic 2 , the defendant 
HU!i-jERT 0 FLORES want to the International Arrivals Biillding 





3 
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at John F. Kennt-dy International Airport, Queens, New York, 
within the Eastern District of New York. (Title 21, United 
States Code, Section 963 ) 


A TRUE BIU;,. 




' ’ - Jf'b.REMAJ 




EASTERN DISTRICT OF NEW YORK 


'35JIB7 
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AFTERNOON SESSION 

THE COURT: The Court at this tine is ready to 
pronounce its deterpination and opinion in the hear- 
ina held with reference to the remand by the Second 
Circuit Court of Appeals. 

This case was remanded to this Court by the 
Court of Appeals with an instruction that a hearinq • 
be held to determine whether the defendant was a 
fugitive during the period June 19th to June 28th, 
1973. 

At the hearing, several defense witnesses tes¬ 
tified that they saw defendant at his olace of em¬ 
ployment, a luncheonette, vduring the period in ques¬ 
tion. The Court found particularly persuasive the 
testimony of a young woman, novr a teacher's aide, 
who was during the period in question defendant's 
co-worVer at the luncheonette. 

Her recollection was that the defendant con¬ 
tinued to work at the luncheonette during the period. 

There was no evidence contradicting the de¬ 
fense witnesses' recollections as to defendants' pre¬ 
sence at his place of employment. The Government's 
witness, who arrested defendant at his home on June 
27th, 1973, was during this period with the Drug En¬ 
forcement Section of the Pepartment of Customs. He 
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conceded that he knew of no attemots to arrest de¬ 
fendant at theluncheonette during the nine days. 
Indeed, he knew of no attemnts by any agent to ascer¬ 
tain during the hours that the luncheonette v^as open 
for business whether defendant was present at his 
place of business. 

I’oreover, he testified that neither he ncr to 
his knowledge any other agent ever knocked on the door 
of defendant's hone prior to .Tune 27th, during the 
period to see if the defendant was at hone. Certain¬ 
ly, the Covernment arrents failed to exercise reason¬ 
able dilicence in attemting to arrest defendant dur¬ 
ing this period. 

On the basis of the forecoinc evidence, this 
Court find that defendant was not a fucitive during 
the period in onestion. 

But this finding is not dispositive of the 
case. The remand was made, in substance, to allow 
this Court to determine v/hether the indictment mus*- 
be dismissed pursuant to Pule 4 of the ’’Ian fo. thi® 
United States Pistrict Court for the Eastern Pistric 
of New York for achievinc nronpt disposition of crim¬ 
inal cases. 

A contention first raised at this tine is dis¬ 
positive of the Pule ^ Question. This contention is 






3 


1 


138 

that the Government complied with Rule 4 by reason 
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of the Assistant United States Attorney's oral state¬ 
ment of readiness at defendant's June 28, arraignmentJ 

The contention is supported by documents which 
apparently were not before the Court of Appeals. The^ 
documents are the minutes of defendant's June 28th, 
1973, arraignment and the March 20th, 1973 memoran¬ 
dum to all the judges of the Eastern District from 
Jacob Mishler, Chief Judge of the Eastern District 
of New York. Chief Judge Mishler*s memorandum, writtejn 
in response to the United States Attorney's reguest 
for guidance, clearly indicates that the Rule 4 state-] 
ment need be in no particular form. 

1 , 

Chief Judge Mishler expressed his view that a 
statement to the Court at the time of pleading in the 
presence of defendant complied with the rule. Indeed, 
he considered it preferable to a form notice of readi-| 

ness. 

♦ 

In the instant case, the Government complied 
with the rule by apprising the Court of its readiness 
to try the defendant: 

"Mr. Clarey: Your Honor, I will represent that] 
the Government is ready t6 try Umberto Flores immedi¬ 
ately, although there are tv;o fugitives in the case." 

(Minutes, June 28th, 1973, page six.) 


f 






* .• • • 

• 

• 1 • 

i 

4 1 

Chief Judge Mi shier's interpretation oi^P.ule 

\ 

1 

2 

4 confoms with that stated in the United States 

1 

3 

versus Pierro, 478 F.?d 386, 339 (2nd Cir. 1973) 


4 

where it was held that "under Rule 4 the novemmeut 

• 

5 

must communicate its readiness for trial in some fash 

on 

6 

within the six months." 


7 

The test is whether the Government’proceeded 

I 

8 

in good faith . . . and that the defendant has suf- 


9 

• fered no prejudice as a result of his failure to be 


10 

Informed of the Government's readiness for trial." 


11 

(473 F.2d-at 386.) 


12 

Here, th'ere is no evidence of bad-faith on 


13 

the Government’s part. Since defendant and his attor 

■ 

14 

ney were apprised at the arraigament of the Govern- 


15 

ment's readiness for trial, the concern that defen- 


16 

dant not be prejudiced by failure to provide notice 


17 

is not applicable here. 


18 

A plain reading of Rule 4 indicates that a 

* 

19 

writing is not required. The 'ule is silent on the 


20 

manner in which the Government is to inform the Court 


21 

when it is ready for trial. In view of the "compell- 


22 

ing public interest in criminal prosecutions," 

- 

23 

United States v. Pierro, 478 F.2d at 389, dismissal 


24 

of the indictment would be imnrooer under the circum- 


25 

stances presented here. 

1 

1 
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I 

Defendant contends that under the doctrine of 
law of the case this '.Court'may not consider the t^ues* 
tion of the efficacy of the June 28th, oral notice. 

The rule is that a lower Court on remand may 
consider and decide any matters left open by the man¬ 
date of the Court, Spraque v. Ticonic National Bank, 
307 D.S. 161, 167-69 (1939); re C and A Potts and ‘ 
Company, 166 U.S. 263 (1896)? Banco Naclonal deCuba 
V. Parr, 383 F.2d 166, 177 (2nd Cir. 1967), cert, 
denied, 390 D.S. 956 (1968). 

Since the Court of Appeals did not consider 
the issue of the validity of the oral statement of 
readiness, this Court may now decide the issue. 

For the reasons outlined above, this Court 
finds the Government complied with both the letter of 
and the policy underlying Rule 4. 

Accordingly, this Court holds that the indict¬ 
ment should not be dismissed. 

MR. EPSTEIN: Of course, your Honor, we dis¬ 
agree with your judgement and intend to appeal. 

As a matter of fact, I would say that I have 
prepared in anticipation of your Honor's decision a 
notice of appeal which I would first request leave 
to appeal in forma pauperis. 

THE COURT: Yes. 























